UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

October 29, 2021
Via FOIA Xpress

Hans Bader

Bader Family Foundation
1100 Connecticut Ave, N.W.
Suite 625

Washington, D.C. 20036

Re:  Bader Family Foundation v. U.S. Department of Education — October 2021 Release
Civil Action No.: 1:21-cv-02086 (DLF)
FOIA Request No.: 21-01695-F

Dear Mr. Bader:

This letter is the Department of Education’s response to Bader Family Foundation’s request, dated
May 20, 2021, for information pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552.
Specifically, FOIA Request No. 21-01695-F seeks:

Any email sent or received between February 1, 2021 and the date you process this request,
by any covered Education Department employee that contains the following words: (1)
"1619 Project," and (2) "history and civics"; and (3) "grant" and (4) "program" or "programs"
and (4) "Gordon Wood" or "James McPherson" or "Sean Wilentz" or "Timothy Sandefur" or
"Victoria Bynum."

The release of 1,338 pages has been uploaded to the FOIA Xpress System for your review. All
responsive pages have been released to you.

However, certain information has been withheld according to FOIA exemptions 5 U.S.C. § 552
(b)(5) and (b)(6), specified below:

e Records or portions of records relating to certain intra-agency information is exempt from
disclosure pursuant to 5 U.S.C. § 552 (b)(5) of the FOIA. This exemption permits the
withholding of inter- or intra-agency information that could be withheld under civil
discovery, including information subject to the deliberative process, attorney-client, or
attorney-work product privileges.
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e Records or portions of records relating to personal information is exempt pursuant to 5
U.S.C. §552 (b)(6) of the FOIA. Disclosure of this information would constitute a clearly
unwarranted invasion of personal privacy.

Because this request is in litigation, if you have questions regarding this response, please contact
AUSA Stephanie Johnson at Stephanie.Johnson5@usdoj.gov.

Sincerely,

Kristin Delbridge
General Attorney

cc: AUSA Stephanie Johnson
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The Honorable Miguel Cardona, Ed.D.
Secretary

U.S. Department of Education

400 Maryland Ave SW

Washington, DC 20202

Dear Secretary Cardona,

I write to urge you to withdraw the proposed priorities for the American History and Civics Education
programs that were published in the Federal Register on April 19, 2021. It is clear from the content of the
priorities, as well as the accompanying justification for their proposal, that they will do little more than erode
bipartisan support for expanding civics education in the United States by promoting questionable, divisive,
and politicized scholarship.

It is no secret that civics education in America is in crisis. Only a quarter of school children have
demonstrated proficiency in civics according to the National Assessment of Educational Progress (NAEP).
Students scored even lower on the NAEP’s history assessment.' Furthermore, a study by the Annenberg
Public Policy Center determined that 75 percent of Americans could not accurately identify the three
branches of government, and the Woodrow Wilson National Fellowship Foundation found only 36 percent of
Americans could pass the U.S. Citizenship and Immigration Services’ naturalization test — a test that nearly
98 percent of immigrant test-takers pass.” '

For this reason, I partnered with colleagues in the House and Senate, representing both Republicans and
Democrats, to introduce the Civics Secures Democracy Act, which would provide $1 billion annually toward
promoting civics education in elementary and secondary education.* This bill represents bipartisan consensus
regarding the need to address civics illiteracy and to educate America’s youth on her founding principles,
documents, and system of governance.

[t is my commitment to civics education that leads me to oppose your department’s proposed priorities.
These priorities do nothing to ameliorate this pressing problem and threaten to upend bipartisan support for
increasing investments in civics education. In the proposed priorities, your department lauds 7he New York
Times' 1619 Project as an example of “teaching and learning that reflects the breadth and depth of our

'“How Did U.S. Students Perform on the Most Recent Assessments?” The Nation's Report Card,
https://www.nationsreportcard.gov. Accessed 12 May 2021.

2 “Americans are Poorly Informed About Basic Constitutional Provisions.” Annenberg Public Policy Center,
https://www.annenbergpublicpolicycenter.org/americans-are-poorly-informed-about-basic-constitutional-provisions.
Accessed 12 May 2021,

3 “National Survey Finds Just 1 in 3 Americans Would Pass Citizenship Test.” The Woodrow Wilson National Fellowship
Foundation. https://woodrow.org/news/national-survey-finds-just- 1 -in-3-americans-would-pass-citizenship-test. Accessed 12
May 2021.

4+ “Civics Secures Democracy Act of 2021.” Congress.gov. https://www.congress.gov/bill/1 1 7th-congress/house-
bill/18147s=1&r=2. Accessed 12 May 2021.
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Nation’s diverse history” and demands that grant applicants incorporate practices that highlight our “ongoing
national reckoning with systemic racism.” It also cites Ibram X. Kendi and his views on “anti-racism.”

These references and statements are concerning for a number of reasons. As a former history professor, I
certainly support offering diverse perspectives in education, and the goal of the 1619 Project to elevate oft-
marginalized stories and individuals in American history is understandable. However, to cite this project as
accurate historical analysis is to do damage to history educatlon in Amerlcan schools because of its well-
documented errors.

The 1619 Project was not developed by trained historians and has been the subject of criticism from leading
members of academia concerning its credibility. Gordon Wood, Professor Emeritus of History at Brown
University, has called the project “so wrong in so many ways.”® Wood and four other eminent historians
authored a letter to the Times in December 2019, writing that the project’s errors, “which concern major
events, cannot be described as interpretation or ‘framing.” They are matters of verifiable fact, which are the
foundation of both honest scholarship and honest journalism. They suggest a displacement of historical
understanding by ideology.”” Princeton University history professor Sean Wilentz, one of the signatories and
an expert on the American Revolution, expounded on his concerns and further stated “no matter how the
history is interpreted and related, [it] cannot be forwarded through falsehoods, distortions, and significant
omissions.” Unsparing in his criticism, Adolph Reed, Jr., Professor Emeritus of Political Science at the
University of Pennsylvania, said the 1619 Project “reflects the agenda of the Democratic Party today.””

If you are not familiar with the “falsehoods, distortions, and significant omissions” of the 1619 Project, chief
among them are its claims concerning the basis of the American Revolution. In the project’s introductory
essay, Nicole Hannah-Jones makes the claim that “one of the primary reasons the colonists decided to
declare their independence from Britain was because they wanted to protect the institution of slavery.”!” In
reducing the American Revolution to little more than a slaveholders’ rebellion, this project swats aside the
weight of historical evidence and primary sources that run counter to this claim. This assertion disregards the
leading role northern colonies took as pioneers of the abolition movement and the influence they had on the
abolition of the slave trade, and slavery as a whole, worldwide, as well as the revolution “being a

primary disrupter of slavery in the North American Colonies.”!"'?> While the 1619 Project argues it was anti-
slavery sentiment in Great Britain, and the resulting colonial fears of impending abolition, that catalyzed the
revolution, historical evidence — and indeed the timeline itself — reveals that an organized anti-slavery
movement in America predated a comparative movement in Great Britain and, in fact, influenced
abolitionism there."
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Furthermore, the emphasis of the 1619 Project and your department on critical race theory and teaching
students that America is irredeemably and systemically racist disregards the complex, differing viewpoints
on slavery, race, and discrimination that have existed since our founding, as well as the significant progress
America has made. The 1619 Project posits that “anti-black racism runs in the very DNA of this country.”'*
While America has worked haltingly throughout her history to extend equal rights and protection under the
law to all her children, the notion that America is systemically racist glosses over other moments,
individuals, and truths of our history. As Princeton University historian James McPherson explains:

The idea that racism is a permanent condition, well that’s just not true. And it also doesn’t account
for the countervailing tendencies in American history as well. Because opposition to slavery, and
opposition to racism, has also been an important theme in American history...From the Quakers in
the 18th century, on through the abolitionists in the antebellum, to the radical Republicans in the
Civil War and Reconstruction, to the NAACP which was an interracial organization founded in 1909,
down through the Civil Rights movement in the 1950s and 1960s, there have been a lot of whites
who have fought against slavery and racial discrimination, and agamst racism. Almost from the
beginning of American history that’s been true. And that’s what’s missing from this perspective.'

Historian James Oakes, Distinguished Professor of History and Graduate School Humanities Professor at the
Graduate Center of the City University of New York, further explains that such notions are:

not only ahistorical, they’re actually anti-historical. The function of those tropes is to deny change
over time...We’re all in the same boat we were back then. And that’s what original sin is. It’s passed
down. Every single generation is born with the same original sin. And the worst thing about it is that
it leads to political paralysis. It’s always been here. There’s nothing we can do to get out of it. If it’s
the DNA, there’s nothing you can do. What do you do? Alter your DNA?'

While furthering the idea that racism is an immutable characteristic of the nation, the department also
paradoxically supports schools “working to incorporate anti-racist practices into teaching and learning,”
suggesting that systemic racism is something that can be overcome after all.'” Racism cannot be both
unconquerable and vanquishable. As a tribal citizen, I support teaching and learning practices that instill
respect for other races, ethnicities, and cultures. However, I have reservations as to what the department’s
understanding of “anti-racism” entails, and its relation to civics education, particularly because of its
quotation of Ibram X. Kendi, who has written, “The only remedy to past discrimination is present
discrimination. The only remedy to present discrimination is future discrimination.””'® That the U.S.
Department of Education would lend credence to the notion that the answer to historical injustices is to

commit present and future ones is alarming.

For these reasons, I urge you to withdraw these proposed priorities. Civics education is meant to inform our
nation’s students on the principles and history of our founding and system of governance. It is meant to
foster civic participation and to unite Americans of different races, faiths, and backgrounds around a set of
common ideals, forging “out of many, one.” In your appearance before the House Labor, Health and Human
Services, Education, and Related Agencies Subcommittee, you endorsed this idea, sharing, “Yes, we have a

14 Hannah-Jones, Nicole. “Our democracy’s founding ideals were false when they were written. Black AJ;nencans have
fought to make them true.”

15 Mackaman, Tom. “An interview with historian James McPherson on the New York Times’ 1619 Prcgect ” World Socialist
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divided country, but our education system is going to unite us. Again, the goal here is to really build
community.”"”

If the goal is unity and to build community, these proposed priorities will not achieve it. These priorities are
deeply divisive, and the elevation of dubious historical scholarship suggests the importance of political
narrative over historical fact in civics education. Moreover, the American people do not want federal
mandates on the content of their children’s education material. In our hearing, your answers on the topic
were both contradictory and unclear, especially when you stated the department cannot mandate curriculum
but then admitted it could issue certain priorities it wants grantees to include in their applications.”’ These
answers are sharply at odds with one another.

While I disagree strongly with these priorities and ask for their withdrawal, I would like to extend the offer to
work with you on a more bipartisan approach to civics education. Though these priorities are misguided as
proposed, I appreciate the intent to incorporate diverse perspectives in history and civics education because |
personaily understand the importance of race in American history.

I am a member of the Chickasaw Nation. My great-great grandfather was forcibly removed from Mississippi
where his family had lived for 500 years. At age 14, he was marched 800 miles to Indian Territory. He and
his family lost everything, and my family lost everything again when the state was opened to white
settlement and tribal governments were all but dissolved.

But I also know the other side of American history. My great aunt Te Ata, a Chickasaw storyteller and
performing artist, has her portrait in the state capital and a 12-foot statue at the college from which she
graduated. She delivered the first state entertainment in the Franklin D. Roosevelt White House in March
1933 and performed before the King and Queen of England and the Roosevelts at Hyde Park in 1938. My
Chickasaw uncle, whose name I bear, fought at Bataan, was part of the Death March, and survived Japanese
prison camps. My father was a career noncommissioned officer, my mom was the first Native American
woman elected to the Oklahoma State Senate, and I now serve in Congress. My great-great and great
grandfathers, the Chief Clerk of the Chickasaw Supreme Court and the Treasurer of the Chickasaw Nation,
respectively, would never have believed it. | hardly believe it myself.

That is what I am interested in celebrating — the nation and the institutions that made that journey possible,
even in the face of adversity. I understand that America is imperfect. But I also know that it is on a journey to

becoming “a more perfect Union.”

Thank you for your consideration, and I look forward to your response.

Sincerely,

LonCze
TOM COLE
Member of Congress

19 House Labor, Health and Human Services, Education, and Related Agencies Subcommittee, FY2022 Budget Request for
the Department of Education, oral testimony of Miguel Cardona, May 5, 2021.
20 Ibid.




From: Buettner-Connelly, Sara

To: Catoe, Tracy; Kegler, Tarkishia

Cc: Petersen, Molly; Wilson, Linda; Payne, Alexander
Subject: FW: Rep. Cole letter for Sec. Cardona re Civics Education
Date: Friday, May 14, 2021 10:52:01 AM

Attachments: MAY 2021 Letter to Education Dept re Civics Priorities.pdf
To Secy.

Sara B. Connelly
U.S. DoED | Office of Legislation & Congressional Affairs

From: OLCA Inquiries <OLCAInquiries@ed.gov>

Sent: Friday, May 14, 2021 10:51 AM

To: Buettner-Connelly, Sara <S.Buettner-Connelly@ed.gov>
Subject: FW: Rep. Cole letter for Sec. Cardona re Civics Education

From: Hand, Shane <Shane.Hand@mail.house. gov>

Sent: Thursday, May 13, 2021 4:37 PM

To: OLCA Inquiries <QLCAlnguiries@ed.gov>

Subject: Rep. Cole letter for Sec. Cardona re Civics Education

Hello,

Please see the attached letter from Mr. Cole for Secretary Cardona regarding the Education
Department’s proposed priorities for the American History and Civics Education programs.

Shane Hand

Senior Policy Advisor, Health
Congressman Tom Cole (OK-04)
2207 Rayburn House Office Building
P:202-225-6165
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The Honorable Miguel Cardona, Ed.D.
Secretary

U.S. Department of Education

400 Maryland Ave SW

Washington, DC 20202

Dear Secretary Cardona,

I write to urge you to withdraw the proposed priorities for the American History and Civics Education
programs that were published in the Federal Register on April 19, 2021. It is clear from the content of the
priorities, as well as the accompanying justification for their proposal, that they will do little more than erode
bipartisan support for expanding civics education in the United States by promoting questionable, divisive,
and politicized scholarship.

It is no secret that civics education in America is in crisis. Only a quarter of school children have
demonstrated proficiency in civics according to the National Assessment of Educational Progress (NAEP).
Students scored even lower on the NAEP’s history assessment.' Furthermore, a study by the Annenberg
Public Policy Center determined that 75 percent of Americans could not accurately identify the three
branches of government, and the Woodrow Wilson National Fellowship Foundation found only 36 percent of
Americans could pass the U.S. Citizenship and Immigration Services’ naturalization test — a test that nearly
98 percent of immigrant test-takers pass.” '

For this reason, I partnered with colleagues in the House and Senate, representing both Republicans and
Democrats, to introduce the Civics Secures Democracy Act, which would provide $1 billion annually toward
promoting civics education in elementary and secondary education.* This bill represents bipartisan consensus
regarding the need to address civics illiteracy and to educate America’s youth on her founding principles,
documents, and system of governance.

[t is my commitment to civics education that leads me to oppose your department’s proposed priorities.
These priorities do nothing to ameliorate this pressing problem and threaten to upend bipartisan support for
increasing investments in civics education. In the proposed priorities, your department lauds 7he New York
Times' 1619 Project as an example of “teaching and learning that reflects the breadth and depth of our

'“How Did U.S. Students Perform on the Most Recent Assessments?” The Nation's Report Card,
https://www.nationsreportcard.gov. Accessed 12 May 2021.

2 “Americans are Poorly Informed About Basic Constitutional Provisions.” Annenberg Public Policy Center,
https://www.annenbergpublicpolicycenter.org/americans-are-poorly-informed-about-basic-constitutional-provisions.
Accessed 12 May 2021,

3 “National Survey Finds Just 1 in 3 Americans Would Pass Citizenship Test.” The Woodrow Wilson National Fellowship
Foundation. https://woodrow.org/news/national-survey-finds-just- 1 -in-3-americans-would-pass-citizenship-test. Accessed 12
May 2021.
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Nation’s diverse history” and demands that grant applicants incorporate practices that highlight our “ongoing
national reckoning with systemic racism.” It also cites Ibram X. Kendi and his views on “anti-racism.”

These references and statements are concerning for a number of reasons. As a former history professor, I
certainly support offering diverse perspectives in education, and the goal of the 1619 Project to elevate oft-
marginalized stories and individuals in American history is understandable. However, to cite this project as
accurate historical analysis is to do damage to history educatlon in Amerlcan schools because of its well-
documented errors.

The 1619 Project was not developed by trained historians and has been the subject of criticism from leading
members of academia concerning its credibility. Gordon Wood, Professor Emeritus of History at Brown
University, has called the project “so wrong in so many ways.”® Wood and four other eminent historians
authored a letter to the Times in December 2019, writing that the project’s errors, “which concern major
events, cannot be described as interpretation or ‘framing.” They are matters of verifiable fact, which are the
foundation of both honest scholarship and honest journalism. They suggest a displacement of historical
understanding by ideology.”” Princeton University history professor Sean Wilentz, one of the signatories and
an expert on the American Revolution, expounded on his concerns and further stated “no matter how the
history is interpreted and related, [it] cannot be forwarded through falsehoods, distortions, and significant
omissions.” Unsparing in his criticism, Adolph Reed, Jr., Professor Emeritus of Political Science at the
University of Pennsylvania, said the 1619 Project “reflects the agenda of the Democratic Party today.””

If you are not familiar with the “falsehoods, distortions, and significant omissions” of the 1619 Project, chief
among them are its claims concerning the basis of the American Revolution. In the project’s introductory
essay, Nicole Hannah-Jones makes the claim that “one of the primary reasons the colonists decided to
declare their independence from Britain was because they wanted to protect the institution of slavery.”!” In
reducing the American Revolution to little more than a slaveholders’ rebellion, this project swats aside the
weight of historical evidence and primary sources that run counter to this claim. This assertion disregards the
leading role northern colonies took as pioneers of the abolition movement and the influence they had on the
abolition of the slave trade, and slavery as a whole, worldwide, as well as the revolution “being a

primary disrupter of slavery in the North American Colonies.”!"'?> While the 1619 Project argues it was anti-
slavery sentiment in Great Britain, and the resulting colonial fears of impending abolition, that catalyzed the
revolution, historical evidence — and indeed the timeline itself — reveals that an organized anti-slavery
movement in America predated a comparative movement in Great Britain and, in fact, influenced
abolitionism there."
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Furthermore, the emphasis of the 1619 Project and your department on critical race theory and teaching
students that America is irredeemably and systemically racist disregards the complex, differing viewpoints
on slavery, race, and discrimination that have existed since our founding, as well as the significant progress
America has made. The 1619 Project posits that “anti-black racism runs in the very DNA of this country.”'*
While America has worked haltingly throughout her history to extend equal rights and protection under the
law to all her children, the notion that America is systemically racist glosses over other moments,
individuals, and truths of our history. As Princeton University historian James McPherson explains:

The idea that racism is a permanent condition, well that’s just not true. And it also doesn’t account
for the countervailing tendencies in American history as well. Because opposition to slavery, and
opposition to racism, has also been an important theme in American history...From the Quakers in
the 18th century, on through the abolitionists in the antebellum, to the radical Republicans in the
Civil War and Reconstruction, to the NAACP which was an interracial organization founded in 1909,
down through the Civil Rights movement in the 1950s and 1960s, there have been a lot of whites
who have fought against slavery and racial discrimination, and agamst racism. Almost from the
beginning of American history that’s been true. And that’s what’s missing from this perspective.'

Historian James Oakes, Distinguished Professor of History and Graduate School Humanities Professor at the
Graduate Center of the City University of New York, further explains that such notions are:

not only ahistorical, they’re actually anti-historical. The function of those tropes is to deny change
over time...We’re all in the same boat we were back then. And that’s what original sin is. It’s passed
down. Every single generation is born with the same original sin. And the worst thing about it is that
it leads to political paralysis. It’s always been here. There’s nothing we can do to get out of it. If it’s
the DNA, there’s nothing you can do. What do you do? Alter your DNA?'

While furthering the idea that racism is an immutable characteristic of the nation, the department also
paradoxically supports schools “working to incorporate anti-racist practices into teaching and learning,”
suggesting that systemic racism is something that can be overcome after all.'” Racism cannot be both
unconquerable and vanquishable. As a tribal citizen, I support teaching and learning practices that instill
respect for other races, ethnicities, and cultures. However, I have reservations as to what the department’s
understanding of “anti-racism” entails, and its relation to civics education, particularly because of its
quotation of Ibram X. Kendi, who has written, “The only remedy to past discrimination is present
discrimination. The only remedy to present discrimination is future discrimination.””'® That the U.S.
Department of Education would lend credence to the notion that the answer to historical injustices is to

commit present and future ones is alarming.

For these reasons, I urge you to withdraw these proposed priorities. Civics education is meant to inform our
nation’s students on the principles and history of our founding and system of governance. It is meant to
foster civic participation and to unite Americans of different races, faiths, and backgrounds around a set of
common ideals, forging “out of many, one.” In your appearance before the House Labor, Health and Human
Services, Education, and Related Agencies Subcommittee, you endorsed this idea, sharing, “Yes, we have a

14 Hannah-Jones, Nicole. “Our democracy’s founding ideals were false when they were written. Black AJ;nencans have
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divided country, but our education system is going to unite us. Again, the goal here is to really build
community.”"”

If the goal is unity and to build community, these proposed priorities will not achieve it. These priorities are
deeply divisive, and the elevation of dubious historical scholarship suggests the importance of political
narrative over historical fact in civics education. Moreover, the American people do not want federal
mandates on the content of their children’s education material. In our hearing, your answers on the topic
were both contradictory and unclear, especially when you stated the department cannot mandate curriculum
but then admitted it could issue certain priorities it wants grantees to include in their applications.”’ These
answers are sharply at odds with one another.

While I disagree strongly with these priorities and ask for their withdrawal, I would like to extend the offer to
work with you on a more bipartisan approach to civics education. Though these priorities are misguided as
proposed, I appreciate the intent to incorporate diverse perspectives in history and civics education because |
personaily understand the importance of race in American history.

I am a member of the Chickasaw Nation. My great-great grandfather was forcibly removed from Mississippi
where his family had lived for 500 years. At age 14, he was marched 800 miles to Indian Territory. He and
his family lost everything, and my family lost everything again when the state was opened to white
settlement and tribal governments were all but dissolved.

But I also know the other side of American history. My great aunt Te Ata, a Chickasaw storyteller and
performing artist, has her portrait in the state capital and a 12-foot statue at the college from which she
graduated. She delivered the first state entertainment in the Franklin D. Roosevelt White House in March
1933 and performed before the King and Queen of England and the Roosevelts at Hyde Park in 1938. My
Chickasaw uncle, whose name I bear, fought at Bataan, was part of the Death March, and survived Japanese
prison camps. My father was a career noncommissioned officer, my mom was the first Native American
woman elected to the Oklahoma State Senate, and I now serve in Congress. My great-great and great
grandfathers, the Chief Clerk of the Chickasaw Supreme Court and the Treasurer of the Chickasaw Nation,
respectively, would never have believed it. | hardly believe it myself.

That is what I am interested in celebrating — the nation and the institutions that made that journey possible,
even in the face of adversity. I understand that America is imperfect. But I also know that it is on a journey to

becoming “a more perfect Union.”

Thank you for your consideration, and I look forward to your response.

Sincerely,

LonCze
TOM COLE
Member of Congress

19 House Labor, Health and Human Services, Education, and Related Agencies Subcommittee, FY2022 Budget Request for
the Department of Education, oral testimony of Miguel Cardona, May 5, 2021.
20 Ibid.




Fred Woehrle
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From: Fred Woehrle

Sent: Thursday, May 20, 2021 2:47 PM

To: Howerton, Mia

Subject: Re: "Proposed Priorities: American History and Civics Education" (proposed rule, April
19, 2021)

The New York Times' 1619 Project is so badly flawed, and makes so many false claims, that the Education
Department should not have cited it, and it should not be touted in the Education Department's priorities for
the American History and Civics Education programs.

As Education Week points out, "historians have criticized important elements of the 1619 Project." See
AvmAdinmnag 1lii€iien "Didam AAdmaimickvadiam Mitdaes 1010 Deminnd an lincmivabiam v Llickavis oamd Dem oo e - rn
AU VW Ujliuaa, DIUCH AUTTIITHa aliull Cilcs LULI riujcul do IHiapiraliull 1 riiaiuly gralil riuvpuoadi,
Education Week, April 19, 2021. As CNS News points out, the 1619 Project makes false claims about
America's history. See Hans Bader, "Biden Incentivizes Schools to Teach Anti-White Racism to 'Remedy'

Anti-Black Racism," CNS News, April 22, 2021.

As CNS News explains about the 1619 Project, it made false claims such as saying that "'the moment
[America] began" was in 1619, and that an incident in that year "is the country’s very origin."

That assertion is wrong, as is explained by Timothy Sandefur, author of a well-known biography of Frederick
Douglass, "Frederick Douglas: Self-Made Man." See Timothy Sandefur, "The 1619 Project: An Autopsy," The
Dispatch, October 27, 2020, available at https://thedispatch.com/p/the-1619-project-an-autopsy

The 1619 Project claimed that "the moment [America] began" was in 1619, when 20 enslaved people were
brought ashore in Virginia and sold. This incident, the 1619 Project said, "is the country’s very origin."
Although the nation’s "official birthdate" came in 1776, the 1619 Project claims that it was really "out of
slavery—and the anti-black racism it required" that "nearly everything that has truly made America
exceptional"” grew.

This claim about America's origins is so bizarre that it has been rejected as false by historians of every
ideological stripe -- not just liberals, moderates, and conservatives but also socialists. "Despite the pretense
of establishing the United States’ 'true' foundation, the 1619 Project is a politically motivated falsification of
history. It presents and interprets American history entirely through the prism of race and racial conflict,"
notes the World Socialist web site, citing historians of all ideological persuasions. In reality, the American
colonies were first settled in 1607, before any enslaved people arrived on America's shores. Most of the
most populous colonies, such as Massachusetts (the birthplace of the American Revolution), did not depend
upon slave labor, and abolished slavery soon after America became an independent nation. The northern
free states were much more populous and economically advanced than the southern slave states, which
helps explain why the South lost the Civil War. So slavery did not cause America's economic development.

In addition to containing false claims about America's origins and founding, the 1619 Project creates a false
black-white dichotomy and neglects Asian-American history. Timothy Sandefur describes some of the
vitally-important Chinese-American and Japanese-American history it omits, in "The 1619 Project: An
Autopsy," The Dispatch, October 27, 2020.

Since it neglects Asian-American history, it is not a good example for "Proposed Priority 1—Projects That



Incorporate Racially, Ethnically, Culturally, and Linguistically Diverse Perspectives into Teaching and
Learning."

As former Education Department employee Adam Kissel points out, the proposed priority itself is deficient
in another respect. President Biden’s Executive Order on supporting underserved communities (Jan. 20,
2021) requires that “the Director of OMB shall, in coordination with the heads of agencies, study strategies,
consistent with applicable law, for allocating Federal resources in a manner that increases investment in
underserved communities, as well as individuals from those communities.”

But Proposed Priority 1, part (b), fails to include “rural areas” or “geographic communities,” as mentioned
in the Executive Order. Part (b) does not provide equity as defined by President Biden.

The Education Department should not have cited Ibram Kendi, because his views contradict reality, and
contradict federal court rulings that are binding on the Education Department. Kendi's bad judgment is
reflected in his idolizing a notorious anti-semite.

In Proposed Priority 1, the Education Department says that "As the scholar Ibram X. Kendi has
expressed,...'Antiracist ideas argue that racist policies are the cause of racial inequities.""

But Ibram Kendi advocates widescale discrimination against whites and Asians to 'remedy' blacks'
underrepresentation. The 'key concept' in Kendi's book How to Be an Antiracist is that to remedy the
underrepresentation of certain minority groups, society needs to engage in discrimination against other
groups, such as whites. As Kendi puts it, "the only remedy to racist discrimination is antiracist
discrimination. The only remedy to past discrimination is present discrimination. The only remedy to
present discrimination is future discrimination." But the sweeping racial discrimination Kendi advocates
violates Supreme Court decisions such as Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).

In the eyes of the courts, the remedy to past discrimination is often not present discrimination.
Discrimination is supposed to be a "last resort." (Bartlett v. Strickland, 556 U.S. 1, 21 (2009)). Past
discrimination against minorities has to involve evidence of discrimination that is both recent and
widespread, and by the government itself, to justify present discrimination against whites. (See Richmond v.
J.A. Croson Co., 488 U.S. 469 (1989) (Supreme Court rules that "societal discrimination" is not a reason for
discrimination against whites); Middleton v. City of Flint, 92 F.3d 396 (6th Cir. 1996) (court rules that only
evidence of widespread discrimination suffices, not anecdotes of discrimination); Brunet v. City of
Columbus, 1 F.3d 390, 409 (1993) (court rules that discrimination that happened many years earlier did not
provide a basis for affirmative action program), citing Hammon v. Barry, 826 F.2d 73, 76-77 (D.C. Cir.
1987)).

Kendi is also inappropriate authority to cite because he turns a blind eye to anti-Semitism. The "heroine" in
one of Kendi's books "is a notorious antisemite, Angela Davis," notes law professor David Bernstein. "While
Kendi disparages a host of American civil rights heroes, from Frederick Douglass to MLK as being too
moderate, Davis is his odd choice as an antiracist exemplar," Professor Bernstein says. "After a dubious
acquittal from a charge of conspiracy to murder as part of a Black Panthers jailbreak, she spent the most
productive years of her career as an activist for the American Communist Party." She disparaged jailed
Jewish dissidents in the Soviet Union as "Zionist fascists and opponents of socialism"' who should "be kept in
prison.'" See David Bernstein, "Jewish (and Other) Schools Shouldn't Assign Ibram Kendi's Stamped: a
Remix," Times of Israel, October 15, 2020 available at https://blogs.timesofisrael.com/jewish-and-other-
schools-shouldnt-assign-ibram-kendis-stamped-a-remix/

Kendi claims that “When | see racial disparities, | see racism.” But not all disparities are discriminatory in



nature or in their origins. As the Fourth Circuit Court of Appeals ruled, "disparity does not, by itself,
constitute discrimination." (See Belk v. Charlotte-Mecklenburg Board of Education, 269 F.3d 305, 332 (4th

Cir. 2001) (en banc)).

And as CNS News points out, "Kendi’s claim ignores the fact that many racial disparities are not caused by
racism. For example, Latinos live three years longer than whites, on average, even though doctors don’t
discriminate in their favor. Asians make more money than whites, on average, even though Japanese and
Chinese Americans suffered massive discrimination in America a century ago. And while blacks make less
money than whites, on average, immigrants from some African countries like Ghana and Nigeria typically
make more money than whites do. Racial disparities exist everywhere in society and the world, often for
reasons unrelated to racism, as the black economist Thomas Sowell chronicles in his book "Discrimination
and Disparities." To abolish racial disparities as Kendi seeks to do would require a totalitarian government,
says black economist Glenn Loury." See "Biden Incentivizes Schools to Teach Anti-White Racism to 'Remedy
Anti-Black Racism," CNS News, April 22, 2021.

The Education Department quotes Kendi's statement that "racist policies are the cause of racial inequities."
The meaning of the word "inequities" in this statement is ambiguous. If "inequities" simply means racial
"disparities," then this claim is wrong, because racist policies are not why Hispanics live longer than whites,
or why Asians out-earn whites -- or why most other racial disparities exist.
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Nnited States Denate

WASHINGTON, DC 20510

May 18, 2021

VIA ELECTRONIC DELIVERY

The Honorable Miguel Cardona The Honorable Merrick Garland
Secretary Attorney General of the United States
U.S. Department of Education U.S. Department of Justice

400 Maryland Avenue SW 950 Pennsylvania Avenue NW
Washington, DC 20202 Washington, DC 20530

Dear Secretary Cardona and Attorney General Garland:

We write to express our concern over the effect of punitive and discriminatory school
disciplinary measures. All students, no matter their race, color, national origin, religion, sex
(including sexual orientation and gender identity) or disability, deserve access to a safe, inclusive
and supportive learning environment.

The Federal Government plays a critical role in ensuring that schools provide equitable
environments for students, free of discrimination. Brown v. Board of Education, Title VI of the
Civil Rights Act, the Individuals with Disabilities Education Act, Section 504 of the
Rehabilitation Act, Title IX of the Educational Amendments Act and the Americans with
Disabilities Act all affirm this mandate.

While we are grateful for your work to support students during the pandemic, there is much more
work to do to protect students from the harms of overly harsh discipline practices. Out-of-school
suspensions have escalated significantly since the 1970s. Schools started adopting harsh
discipline policies like “zero tolerance” in the 1990s. Exclusionary school policies do not work;
they impede student success, with research showing that strict school discipline inhibits a
student’s chance of attending an institution of higher education.

Unfortunately, these policies have led to sharp increases in school expulsions and suspensions.
Black and Hispanic students, American Indian and Alaska Native students, LGBTQ students,
students with disabilities and English learners experience the brunt of the consequences,
shuffling them into the school-to-prison pipeline, denying them an education, and limiting their
future opportunities.

According to a U.S. Government Accountability Office review, elementary and secondary
schools disproportionately discipline Black students, American Indian and Alaska Native
students, male students and students with disabilities. Although Black students represent 15.5
percent of the public school enrollment, they account for 39 percent of students suspended from
school. As exclusionary school discipline policies continue to exacerbate racial inequities within
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public education, studies have shown fairer and more effective alternatives. Building positive
school climates, including through the faithful implementation of restorative justice practices,
which provides social-emotional support to students and holds them accountable, can help
reduce racial disparities by building trust instead of pain.

Under the Obama administration, we began to see changes at the State and local level to mitigate
the criminalization of Black students in the education system with the promotion of the
restorative justice framework. The Obama administration’s school discipline guidance, issued in
2014 to assist schools receiving Federal financial assistance, improved schools’ understanding of
their obligations under Title VI of the Civil Rights Act, and in doing so, helped students receive
a safe, equitable education. Following the implementation of alternative disciplinary measures,
school suspensions began to decrease. In fact, data from the Office for Civil Rights reported that
students were less likely to be suspended in 2016 than they were in 2012—though racial
disparities were still present.

In 2019, however, the Trump administration rescinded this guidance. Under the Trump
administration, the Department of Education withdrew nearly 600 pieces of guidance set forth
under the Obama administration. Although the Trump administration rescinded the Obama
administration’s discipline guidance, it did not change local education entities’ obligations under
the law. This rescission frustrated school districts’ ability to understand their Federal civil rights
obligations.

These events demonstrate how crucial it is that the U.S. Department of Education and
Department of Justice (Departments) fully enforce Title VI of the Civil Rights Act, Section 504
of the Rehabilitation Act, the Americans with Disabilities Act, the Individuals with Disabilities
Education Act, and Title IX of the Educational Amendments Act. These Departments must
protect students from discrimination. The enforcement of students’ civil rights is particularly
critical as schools continue to reopen safely and students readjust to the physical classroom
setting and navigate the emotional toll of the COVID-19 pandemic.

Your respective Departments should support this transition by providing guidance that would
help schools reduce school suspensions, especially for students of color, LGBTQ students,
students with disabilities and English learners. Therefore, we ask your Departments to address
discriminatory and harsh punitive discipline practices that hinder students’ opportunity to
become contributing members of society by issuing guidance that would:

1. Strengthen the Obama administration’s previous guidance on the nondiscriminatory
administration of school discipline;

2. Encourage that schools revise their discipline policies to focus on restorative justice
practices, to include guidance containing detailed, updated recommendations on how to
best enforce alternative discipline practices;
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3. Encourage schools to adopt sufficient and continuous training as they work on
sustainable, alternative disciplinary practices — with training that includes education on
trauma-informed practices, implicit bias training and anti-racism training, along with
training for specific school personnel to be full-time restorative practice coordinators; and

4. Identify Federal funding streams that may be used to provide students with school-based
services to meet their social, emotional and mental health needs by hiring mental health
providers, such as school counselors, nurses, social workers and psychologists and
utilizing restorative justice programs and other proven methods to address student health
and wellbeing.

Thank you for your attention to this matter; we look forward to working with you all in
addressing this critical civil rights issue.

Sincerely,

Dot

Tammrz i iuckworth

United States Senator

daa

Michael Bennet
United States Senator

T SHC_

Tina Smith
United States Senator

Christopher S. Murphy
United States Senator

A

Cory A. Booker
United States Senator

Elizabeth Warren
United States Senator



Tim Kaine
United States Senator

Dekart Do acas Ti L
nubciL r. Lddey, Ji.

United States Senator

Bernard Sanders
United States Senator

Page 4

it Broym

Sherrod Brown
United States Senator

L. b=

Raphael Warnock
United States Senator

(00,2000

Alex Padilla
United States Senator



Fowler, Darlene

Subject: FW: Key Summary Item: Senator Duckworth-Led Joint Letter to the Honorable Miguel Cardona -
Guidance on School Discipline Policy
Attachments: 21.05.18 - Senator Duckworth-Led Joint Letter to Secretary of Education Cardona and Attorney

General Garland - Improve Guidance on School Discipline Policy - Final.pdf

Importance: High

Tarkishia (Kishia) Kegler

Deputy Director

Correspondence, Communications & Control Unit
Office of the Secretary

U.S. Department of Education

Phone: 202-401-1908

Email: tarkichia keoloried, ooy
Email: tarkishia.kegler(ded.gov

Express Gratitude| Set Your Intentions for Today| Take Five Deep Breaths| Forgive Yourself for Yesterday's Mistakes

From: Buettner-Connelly, Sara <S.Buettner-Connelly@ed.gov>

Sent: Wednesday, May 19, 2021 11:00 AM

To: Catoe, Tracy <Tracy.Catoe@ed.gov>; Kegler, Tarkishia <Tarkishia.Kegler@ed.gov>

Cc: Petersen, Molly <Molly.Petersen@ed.gov>; Winters, Kalila <Kalila.Winters@ed.gov>

Subject: FW: Senator Duckworth-Led Joint Letter to the Honorable Miguel Cardona - Guidance on School Discipline
Policy

To Secy

Sara B. Connelly
U.S. DoED | Office of Legislation & Congressional Affairs

From: OLCA Inquiries <OLCAInquiries@ed.gov>

Sent: Wednesday, May 19, 2021 9:48 AM

To: Buettner-Connelly, Sara <S.Buettner-Connelly@ed.gov>

Subject: FW: Senator Duckworth-Led Joint Letter to the Honorable Miguel Cardona - Guidance on School Discipline
Policy

From: Rhodeside, Benjamin (Duckworth) <Benjamin_Rhodeside@duckworth.senate.gov>

Sent: Tuesday, May 18, 2021 6:09 PM

To: OLCA Inquiries <OLCAInquiries@ed.gov>

Cc: Bankston-Carter, Chanel (Duckworth) <Chanel Bankston-Carter@duckworth.senate.gov>

Subject: Senator Duckworth-Led Joint Letter to the Honorable Miguel Cardona - Guidance on School Discipline Policy

Good evening,



Please find attached a final signed PDF version of a joint letter led by Senator Tammy Duckworth and signed
by Senators Murphy, Bennet, Booker, Smith, Warren, Kaine, Brown, Casey, Warnock, Sanders and Padilla,
addressed to Secretary of Education Miguel Cardona (and also to Attorney General of the United States Merrick
Garland). The joint letter requests that your respective Departments coordinate to improve guidance on school
disciplinary policy to address discriminatory and harsh punitive displace practices and improve policies to
prioritize restorative justice, training and school-based services.

If you have any questions, please let me or Chanel Bankston-Carter know.
Thank you,

Ben

Benjamin Rhodeside
Legislative Director
Senator Tammy Duckworth



COPAA The Council of Parent Attorneys and Advocates, Inc.

Protecting the Civil Rights of Students with Disabilities and their Families

May 13, 2021

The Honorable Miguel Cardona
Secretary of Education

U.S. Department of Education
400 Maryland Avenue, SW
Washington, D.C. 20202

Dear Secretary Cardona:

The Council of Parent Attorneys and Advocates (COPAA) is a national nonprofit organization of
parents, attorneys, advocates, and related professionals; over 90% of whom identify as having a
disability; or are parents or family members of individuals with disabilities. COPAA works to
protect the civil rights and secure excellence in education on behalf of the 8 million children with
disabilities in America. COPAA’s mission is to serve as a national voice for special education
rights and is grounded in the belief that every child deserves the right to a quality education that
prepares them for meaningful employment, higher education, and lifelong learning, as well as
full participation in their community.

On March 7, 2019 in COPAA v. DeVos, the U.S. District Court for the District of Columbia
found that the U.S. Department of Education (the Department) had engaged in an ‘illegal delay’
of the 2016 Equity in IDEA regulations.' The decision required the Department to ensure states
immediately implemented w which required states to implement the Individuals with Disabilities
Education Act (IDEA) requirements relating to significant racial disproportionality, originally
scheduled to go into effect on July 1, 2018.

Today, we are writing to raise several issues that COPAA considers to be in conflict with the
March 7, 2019 decision. Specifically, we ask the Department to address the following issues:

1. STATES’ REPORTING OF SIGNIFICANT DISPROPORTIONALITY
METHODOLOGY INFORMATION

In its January 23, 2020 memorandum to States, “Procedures for Receiving a Federal Fiscal Year
(FFY) 2020 Grant Award Under Part B of the Individuals with Disabilities Education Act
(IDEA)” states were directed to complete the “Significant Disproportionality Reporting Form™ as
part of the IDEA Part B State grant award application package. (See Appendix A Significant
Disproportionality Reporting Form). Item #7 of the memorandum also reminds states that they
must adhere to requirements of GEPA regarding public participation requirements.

The Significant Disproportionality Reporting Form was created as an electronic submission

form, likely for the convenience of states. However, the completed form did not become part of a
state’s application package that was posted for public review and comment. This resulted in

PO Box 6767 Towson MD 21285  Ph: (844) 426-7224 www.copaa.org




stakeholders being denied access to this information, both during the review/comment period in
2020 and beyond. This omission would also appear to be a violation of GEPA.

To address this issue, we request that the Department take the following actions:

o Compile all states’ information submitted via the Significant Disproportionality Reporting
Form and post on the IDEA website, and
e [nstruct states to post the Significant Disproportionality Reporting Form on the SEA website.

2. EFFECTIVE DATE FOR STATES TO USE NEW STANDARD METHODOLOGY
FOR LEA IDENTIFICATION

The 2017 Q+A (https://sites.ed.gov/idea/idea-files/significant-disproportionality-equity-in-idea-
essential-questions-and-answers-and-a-model-state-timeline/) stated: “States must implement the
standard methodology in SY 2018-19 and identify LEAs with significant disproportionality in
SY 2018-19.” To our knowledge, the Department has not provided any updated information
regarding when states must begin using the new standard methodology for LEA determination.

Yet the reporting on LEAs found to have significant disproportionality in the 2018-2019 SY (See
Appendix B) reflects a decline in the number of LEAs identified. Specifically, 427 LEAs were
identified in 2017-2018 while 391 LEAs were identified in 2018-2019, representing less than
three percent of all LEAs. In fact, less than half of all states identified at least one LEA in 2018-
2019. In a report released in March 2021, data analysis conducted by the UCLA Civil Rights
Project shows that 181 districts indicate disproportionality is occurring for discipline of students
with disabilities, but 28 states flagged none of these districts for that purpose.”

To address this issue, we request that the Department respond to the following:

e (larify the date states were required to use the new standard methodology.
e Clarify the Department’s process and timeline to monitor implementation of the new
methodology.

3. STATUS OF PROPOSED SIGNIFICANT DISPROPORTIONALITY STATE
SURVEY

In May 2019, the Department announced its intention to conduct a “Significant
Disproportionality State Survey.” According to the announcement, the “Department will use this
information to support States and LEAs in their efforts to comply with the statutory requirement
at section 618(d) of the IDEA.” COPAA and many other disability organizations submitted
comments objecting to this proposed survey for a host of reasons. ™

PO Box 6767 Towson MD 21285  Ph: (844) 426-7224 www.copaa.org




We request that the Department respond to the following:
e (larify the status of the proposed state survey.
e Provide information regarding the technical assistance being provided to states to assist in

implementation of the new standard methodology.

We appreciate your response to our inquiry and look forward to your response.

Sincerely,

(b)(6)

NMenigce Marghall
Lrsvlllow Avidiloaiilall
CEO

cc: David Cantrell, Acting Assistant Secretary, Office of Special Education and
Rehabilitative Services/Acting Director, Office of Special Education

The Council of Parent Attorneys and Advocates (COPAA) is an independent, nonprofit organization of
parents, attorneys, advocates, and related professionals; over 90% of whom identify as having a disability; or
are parents or family members of individuals with disabilities. COPAA’s mission is to serve as a national
voice for special education rights and is grounded in the belief that every child deserves the right to a quality
education that prepares them for meaningful employment, higher education, and lifelong learning, as well as
full participation in their community.

i COPAA v. Elizabeth DeVos, Secretary of Education; Johnny Collet, Assistance Secretary for Special Education and
Rehabilitative Services; U.S. Department of Education at: https://ect.ded. uscourts.gov/cgi-bin/show _public_doc?2018cv1636-31
i D. Losen, P. Martinez et. al., Disabling Inequity: The Urgent Need for Race-Conscious Resource Remedies, (2021) UCLA Civil
Rights Project, at: https://www.civilrightsproject.ucla.edu/research/k-12-education/special-education/disabling-inequity-the-
urgent-need-for-race-conscious-resource-remedies

il See: Letters RE: ED-2019-ICCD-00635, dated December 27, 2019 and July 12, 2019 respectively

PO Box 6767 Towson MD 21285  Ph: (844) 426-7224 www.copaa.org




From: Catoe, Tracy on behalf of Cardona, Miguel

To: “Laura Kaloi"

Subject: FW: COPAA letter re: implementation of Equity in IDEA regulations/significant disproportionality
Date: Monday, May 17, 2021 11:52:00 AM

Attachments: COPAA Itr to ED re Sig Dis issues.pdf

Dear Ms. Kaloi —

Thank you for your e-mail to Secretary of Education Miguel Cardona. We appreciate hearing from you.
Your communication has been forwarded to the appropriate staff member for review.

Thank you again for contacting us.

Sincerely,

T. Tracy Catoe (Ms.)

Director of Correspondence

Office of the Secretary

Washington, DC 20202

From: Laura Kaloi <lkaloi@stridepolicy.com>

Sent: Thursday, May 13, 2021 12:55 PM

To: Cardona, Miguel <Miguel.Cardona@ed.gov>; Sargrad, Scott <Scott.Sargrad@ed.gov>

Cc: Cantrell, David <David.Cantrell@ed.gov>

Subject: COPAA letter re: implementation of Equity in IDEA regulations/significant disproportionality

Good afternoon,

The Council of Parent Attorneys and Advocates (COPAA) is writing
Secretary Cardona to request detailed information regarding the
implementation of the Equity in IDEA regulations.

COPAA's CEO Denise Marshall would like to meet to discuss the issues
raised in the attached letter. She is available May 19th: 11am-2pm ET, or
May 21: 10am-3pmET. If we need to find an alternate date/time, that can
also be accommodated.

Thank you for considering this request.
Sincerely,

Laura Kaloi
COPAA policy advisor

Laura W. Kaloi
Partner



